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ADVERTISEMEN T. 


HE courſe of lectures, to which the following trea- 


tiſe is an introduction, was begun in the year 1762; 


with the permiſſion of the Vice-Chancellor; and with 
the approbation of the king's profeſſor of civil law, whoſe 
ill ſtate of health has long deprived the public of the fruits 
of his abilities. The many advantages, which, by the ex- 
perience of later years, had been found to accrue to the 
ſyſtem of academical education, from ſeveral other courſes, 
undertaken by perſons of ſkill in their reſpective profeſ- 
ſions, (though out of the ordinary track preſcribed by 
our antient ſtatutes) tempted the reader likewiſe to be- 
come a voluntary adventurer in the common cauſe of 
learning: and flattered him with the hopes of being, in 
ſome meaſure, ſerviceable to this illuſtrious ſeminary, (to 
which he owes many of the choiceſt comforts of his lite ) 
by his endeavours to extend the circle of polite literature, 
with the revival of a very elegant, as well as uſeful, ſci- 
ence; which a too univerſal ignorance of its merit has 
long concealed from the notice of the world, and con- 
fined within the narrow limits of one very ſmall profeſ- 


ſion. Encouraged with this proſpect, he now preſumes . 


to throw his mite into the general ſtock: and, without 


further apology, ſubmits himſelf to that candor and hu- 


manity, which are the inſeparable companions of liberal 
minds. 
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F all the various efforts of natural reaſon and human 
wiſdom for the good of mankind, none can challenge 
ſo fair a title to our eſteem and applauſe, as thoſe which 
are exerted in humanizing the heart of man; in direct- 

ing it to the ends for which he was placed in the world; and in 
promoting . all the glorious purpoſes of civil ſociety. The deſign 
therefore of the enſuing courſe of lectures is to open your minds, 
(grounded, I truſt, already in every preparative ſtep to a polite 
and virtuous character) and to allure them to the contemplation of 
a ſcience, wherein pleaſure and inſtruction are rivals for ſuperio- 
rity. 4 
| A | 0 


_ - p = 2-7 . 1 

— ah Fo tt — * - l 

* 1 — 2 . yy + s a * — . A 1 2 _ ä 

«SL AP. 1 a — 8 — — Tg” rut Ie as 4 Fs "oY 

N 128 ati n — - . - * . 9 m 
—— —— — . ͤ FA Ree — — — — — — — — at te SINE j — FIR T * 
, 2 „ R W * A 
* g 
Mp q 

: * 1 , = = 

* * - . 
* 4 
— 


NO AS = 
— — Lr — — 
I 


— — 
r 
** 


— ę—ͤ—ũ—— , 
? * CY * 
— 


r re ere 
—— — 
* EY 


— — 
OCT. 22 
= 
_ 
* : 


2 A DISCOURSE ON Hin 


To this and, I ſhall point out to your obſervation thoſe funda- 
mental rules of natural juſtice and equity, which have been gene- 
rally deemed the moſt effential to the well- being of man, in his 
ſocial and eivil capacity. As the chief of theſe are to be found in 
the writings of the ancient Roman lawyers, from whence they 
have been copied, with large improvements, by .the moſt eminent 
civilians of ſubſequent ages, we uſually call this branch of learn- 
ing the civil law; though, in a general ſenſe, it may more pro- 
perly be named juriſprudence. Under this enlarged idea there- 
fore we ſhall firſt conſider it: as it will certainly be granted me, 
that, before youthful minds can thoroughly underſtand the nature 
of private civil inſtitutions, and form a true judgment of that in- 
tricate variety of relations ſubſiſting between the members of any 
particular community, they ought to have an accurate and com- 
prehenſive notion of thoſe principles whereon the union and har- 
mony of ſaciety in general depend. The mort effectually there- 
fore to animate your attention, and to quicken your progreſs 
through the paths of this Gn and important ſcience, my 


FiRsT endeavour will be to conciliate _ favor dy 4 a ſenſe of 
its utility ; and the 


| SxconD; to ſhew what. relation it bears to the Roman, or civil, 
Law; e Koo aaa | 


x TO is more certain, than that ſeries of 8 

connexions eſtabliſhed, by the great Lord and Father of All, be- 
tween every part of the moral, as well as of the material, world. 
The dependence is ſo neceſſary, that the interruption of any one of 
the ſprings, whereby either is moved, will endanger the very be- 
ing of the whole machine. In the one, the fabric of the univerſe 
would be diffolved: in the other, mankind would be totally diſ- 
united, and be reduced to what 1 is . though improperly, 
| called 


PY 


41 rwe [CIVIL LAW! 3 
called a ſtate of nature. The office therefore of juriſprudence is 
to frame ſuch laws as are correſpondent to the nature of man; to 
make THEM the perpetual ſtandards of human actions; and, by 


enforcing an uniform and conſiſtent obedience, to prevent fo fatal 
a e 6s 


su. en were the ſentiments of the Roman Jena even in the 


ages of paganiſm ; and they have been carefully adopted and re- 


corded by Juſtinian in that invaluable work, the Corpus Juris 
« Civilis; wherein juriſprudence, or the ſcience of law, is de- 
| ſcribed under the ſeveral following characters: . divinarum atque 
* bumanarum rerum notitia; juſti atque a injuſti ſcientia. Ars 

* boni & ægqui. Civilit ſapientia;” From ſuch ſhort, though ſig- 


nificant, definitions we may obſerve, that theſe learned and vene- 


rable ſages of antiquity were fully ſatisfied of its divine alliance. 


Natural reaſon, and their own reflexions upon the conſtitution of 


the world, diſcovered this great truth, long before they could poſ- 
ſibly receive the conviction of revelation. As the more grave and 
wiſe, notwithſtanding their many theological abſurdities, agreed 
in acknowleging the interpoſition of a ſupreme almighty power in 
the government of the univerſe, they could not help perceiving 
the near and intimate connexion between all thoſe ſciences, 
which, in their ſeveral departments, contributed to the perfection 
of the whole ſyſtem. They were ſenſible, that the peace and or- 
der of civil ſociety would be very inſecure upon the principles of 


policy alone, e oats - 4-1 


Nan and OF 


Ir will therefore be a very intereſting; as well as entertaining, - 


ſpeculation, to conſider the effects of juriſprudence upon the con- 
duct 85 n Poe his three principal relations : 
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1. To God % 

2. To his 1 in general ; 

3. To the fellow-members of his own particular ee 

1. Harry i is it for mankind, that beit duty is their l 
that their obedience is not the effect of a blind, irreſiſtible neceſ- 


ſity, but the reſult of a free, rational aſſent: and that they are in- 
duced, by an indefeaſible certainty of good, both to make law their 


religion, and religion their law. Hence you ſee with what propriety 
and depth of thought Juriſprudenoe is termed . divinarum ATQUE 


t humanarum notitia. The judicious author of theſe few empha- 
© 48 arly underſtood, that, unleſs both were duly blended 
and tempered together, the ſprings of ſociety and civil government 


muſt, on the one hand, ever continue relaxed and motionleſs ; and, 


on the * ** itſelf would become impotent and ineffectual. 


FA ——— 8 of this mutual dependence, one prin- 


| cipal duty of juriſprudence is to regulate the œconomy of religion, 


as far as it.can be made ſubſervient to human laws; and to take 
care that every thing be done decently, and in order.“ The 
idea of a mere ſpiritual worſhip is much too refined for any under 


the degree of a mere ſpiritual being. Men are not eaſily prevailed 


on to regard what is ſo far removed from their ſight : they require 
the aſſiſtance of ſome artificial religion, to bring all heaven be- 
« fore their eyes; and to affect their minds with ſome expreſſive 
emblems, capable of exciting a ſuitable reverence and adoration. 
Upon the authority therefore of this apoſtolical precept, human 
legiſlators may freely proceed to ſettle the forms and ceremonies 
of n n in their n territories. : This right has 


> 1 Cor. 14. = » Miltons #/ bent. 


ever 


* 
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ever been exerted in every country, and in every age: and to a 
moſt judicious exertion of it by our anceſtors, this nation is par- 
ticularly indebted for thoſe many ſalutary acts of uniformity, the 
bulwarks of her church, and her perpetual defence againſt the 
pernicious attempts both of ſuperſtition and fanaticiſm. 


WHATEVER then may be comprehended under the idea of ec- 
cleſiaſtical polity, or the government of the viſible church, is a 
proper object of juriſprudence. How much further it may extend 
its influence, is a queſtion full of nicety and difficulty: eſpecially 
as every ſtate will, in ſpite of the force of abſtract reaſon, act up- 
on principles peculiar to its own genius. The tyrannical politi- 
clans of the Romiſh communion pretend to an univerſal empire 
over the whole conſcience; and aſſume a right of diſcloſing and 
puniſhing the moſt ſecret thoughts of the heart. A practice that 
has totally deformed the mild and placid countenance of Chriſtia- 
nity ; has turned the church into a ſlaughter-houſe; and made re- 


ligion, that ought to be the fountain of peace, the engine of terror 
and barbarity. 


* 


I x is very ſurprizing, that the fame diabolical temper ſhould 
ever have found a reception in the breaſts of thoſe ſpirited adyo- 
cates of religious liberty, who profeſſed to revolt from the church 
of Rome, out of an abhorrence of theſe antichriſtian follies and 

- cruelties. But ſuch are the blindneſs and impotence of human 
paſſions, ſuch the ferocity of miſguided zeal, that even the beſt- 
meaning religioniſts are too apt to prepoſſeſs themſelves with a no- 
tion of their own infallibility ; and can ſeldom bear, with pati- 
ence, any oppoſition to their own favorite opinions. Of this 
there is a ſignal inſtance in the character of the ever-famous John 
Calvin, who is well known to have been a moſt furious abettor 
of this inhuman doctrine of perſecution ; and to have exerted it 

upon ſeveral unhappy victims of his malice, with all the unrelent- 
ing vengeance of a popiſh inquiſitor. A pattern too cloſely copied 


by 
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by his infatuated diſciples in ſucceeding ages; however I". 
under the meek and modeſt appellation of n. 


"In a ſyſtem of religion, whoſe truths are left open to the free 
inquiries of its votaries, and whereon they are allowed to employ 
their reaſon, before their aſſent is required, many little differences 

of opinion, and modes of belief, will neceſſarily ariſe ; eſpecially 
among the weaker ſort ; whoſe inequality in point of natural abili- 
ties has left them too much expoſed to every wind of doctrine; or, 
what is more dangerous, whoſe prejudices have impaired or over- 
ſet their judgments. Under theſe circumſtances, common huma- 
nity will plead for all due indulgence, provided ſuch tenets are 
maintained with modeſty and diſcretion ; and the rage of diſſen- 
ſion does not break looſe into open acts of indecency and violence, 
to the perverſion of the ignorant, the corruption of the innocent, 
and to the hazard of the public tranquillity. Should theſe be the 
conſequences, no candid and ſenſible man will deny the fovereign's 
right to check ſuch offences, by the coercive hand of civil power. 


VERY fortunate is it for us, that, with the rule, we can alſo 
produce the example. The government of England, founded in 
univerſal charity, and ſwayed by the. mildeſt precepts of goſpel 
morality, has carefully ſteered between the two dangerous ex- 
tremes of luke warmneſs and ſeverity. It has enacted very rigorous 
penalties againſt blaſphemy and profaneneſs, * becauſe ſuch capital 
enormities cannot be mitigated by the tender plea of mere errors; 
being, of all others, the moſt opprobrious to the dignity of the 
Godhead; the moſt offenſive to chriſtianity; and the moſt baleful 
in their influence. But as to any ſpeculative diverſity of ſenti- 
ments, concerning the forms of religious worſhip, and ſuch like, 
which do not undermine the fundamental principles of the national 
church, theſe have ever met with all reaſonable toleration. An 


ee en eee c. 3. Mod. univ. hiſt, vol. 39, fo. 296. 
St. 3. Jac. 1. c. 21. 9 & 10 W. z. c. 32. 


indul- 
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indulgence which, though too frequently abuſed, will reflect ever- 
laſting honor upon the candor of the Engliſh conſtitution. 


Tn Us far has religion been conſidered as an eccleſiaſtical * 
bliſhment, a creature of mere human invention; and, as ſuch, de- 
pendent upon juriſprudence for its order and protection. Let us 
now view it on the oppoſite ſide : as a ſyſtem of rules preſcribed : 
by the divine will of God, to regulate our moral conduct; and, in 
that light, the only true ſtandard whereby to meaſure the pro- 
priety and validity of human laws. Thus have they both a reci- 
procal effect upon each other; as the external forms of religion 
are aſcertained by the authority of law, ſo the internal obligation 
of law ariſes from religion. From hence it will follow, that no 
law whatfoever of human policy can be perfectly obligatory, that is 
contrary to the tenets of that religion which any ſtate has thought 
proper to adopt, or tolerate. It may indeed produce an outward 
and formal compliance, but will never incline the judgment to be- 
lieve it a real duty. And this will appear, upon examination, to 
be, in its own nature, ſo ſtrictly true, that it will hold equally 
good among pagans as well as chriſtians. Becauſe experience has 
ſhewn, that religion, whether in itſelf true or falſe, has ſuch a 
powerful influence over the actions of mankind, and is ſo cloſely 
united with their political intereſts, that it is no uncommon thing 
to ſee ſome of the moſt worthleſs and profligate the loudeſt and 
moſt zealous in its cauſe ; and, perhaps, even ſhedding their blood 
in its defence, though they have treated its precepts with contempt 
or indifference. 


RELIGION therefore, of what ſpecies ſoever it may be, muſt 
ever be a very capital object of the care and attention of every 
well- conſtructed government: and, while it continues to be ge- 
nerally believed, muſt be treated with the utmoſt reverence. It 
cannot admit of any temporal inſtitutions contrary to its eſtabliſhed 
doctrines, without imminent danger of being deſtroyed itſelf, and 
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of involving the ſtate in the ſame calamity. I do not mean however 
that the hands of the legiſlature ſhould be tied up from making ſuch 
alterations as the wiſdom of more enlightened ages ſhall ſee neceſ- 
ſary: every nation has a full right to think for itſelf; and there 
may be a time when a general corruption may demand a general 
revolution in church, as well as in ſtate; of which this country is 
far from affording the only inſtance. But till ſuch a plan is pro- 
jected by legal authority, and carried regularly into execution, all 
other private, diſcordant laws will be, at leaſt, ineffectual; if not 
productive of tumult and confuſion. Neither would I aſſert, that 
laws cannot be perfect or obligatory, unleſs they carry with them 
a ſelf- apparent relation to ſome known principle of religion; for 
that would be, in fact, impoſſible. As many human actions are in 
themſelves indifferent, the laws which correſpond to them muſt be 
indifferent likewiſe; and it is ſufficient, in ſuch caſes, that they 
do not affect or circumſcribe the ſyſtem of popular faith. When 
we deſcend into the minuter tranſactions of human policy, we muſt 
often loſe ſight of the firſt principle, and it will be difticult to per- 
ſuade the vulgar of the neceſſity of adhering to it. Though if we 
conſider that all human laws are generally deſigned to promote our 
temporal happineſs, cither in our individual or aggregate capacity ; 
that they cannot anſwer that end, unleſs they are juſt; that they 
cannot be juſt, if contrary or unconformable to our ideas of reli- 
gion; we ſhall then be aſſured, that all laws, how ſecular ſoever 
IT may appear, have their foundation in our religious and moral, 
well as political, obligations ; and that a connexion muſt really 


ſubGR between them all, though we cannot diſcern the hair by 
which my are united, 


1r it true, that, even in the beſt-modeled conſtitutions, laws are 
not unfrequently paſſed, without a due attention to ſuch doctrine ; 


6 Quas aut incuria adi, - 
K Aut bumana parum cavit natura. 


Hor. de arte poet. v. 352. 


This 
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This indeed may partly be accounted for, from the different pur- 
ſuits that occupy the minds of the various members of the ſame 
community, and introduce ſuch a diverſity and contrariety of in- 
tereſts, as to baffle the attempts of the ableſt politicians, to frame 
ſuch laws, as may anſwer the exigencies of all, without creating 
much inconvenience to ſeveral individuals. This is a radical ble- 
miſh in every civil ſociety; but ſtill does not deſtroy the propriety 
of the theory before laid down; it only ſhews, (what is too well 
known to want proof) that the natural inſufficiency of human wiſ- 
dom will prevent abſolute perfection in all human. inſtitutions ; 
but does not imply, that we are to lay afide the principle itſelf, be- 
cauſe it is not always in our power to act up to it: on the con- 
trary, we ſhould place it conſtantly in view; that, though it may 
not be effectual enough to lead us into poſitive, unerring perfec- 


tion, it may, at leaſt, ſecure us from wilful negligence and cor- 
ruption. | 


TXavs much will ſuffice, at preſent, to explain the neceſſary, in- 
ternal connexion between law and religion; a point of very high 
importance, though not ſo cloſely attended to in the ordinary ad- 
miniſtration of civil government, as it deſerves; to which are owing 
many of thoſe political imperfections, which the wiſeſt conſtitu- 
tions have too good reaſon to complain of. Some further obſerva- 
tions on this ſubject will naturally occur, when we come to treat of 
the origin of laws in general. | 


2. Our next inquiry is into the effects of juriſprudence upon 
the conduct of man in his-ſecond relation, to his fellow-creatures 
in general. Under this view, it comes within the deſcription of 
© ars qui, i.e. the knowlege of thoſe rules that are preſcribed by 
the dictates of nature and reaſon; the proper uſe and application 
of which, in the exerciſe of our ſocial duties, conſtitute morality. 
Here the alliance is more immediately viſible. For as our know- 
lege of, and, conſequently, our obedience to, laws from a religious 

B motive, 


BR | | 4 
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motive, are principally calculated to promote our future happineſs ; 
though the obligation is equally ſtrong, the object is more remote. 
But, as moral agents, we ſee it in a much nearer and diſtincter light: 
our temporal welfare depends upon it; and the inherent beauty of 
virtue courts our preſent compliance. Though ſtill, for fear that 
conſideration only ſhould not be of force ſufficient to conquer the 
depraved diſpoſitions of man, law ſuperadds a yet more powerful 
obligation; and produces obedience” by the external authority of 
penal ſanctions. Morality therefore injoins the performance of all 
natural duties, becauſe our focial happineſs cannot ſubſiſt without 
it; law impoſes the ſame rule, only to a different end, becauſe ſuch 
conformity is eſſential to the peace and order of civil govern- 
ment. | 


CicERo has explained this mutual relation in fo juſt and ſen- 
fible a manner, that I cannot convey to you a more perfect idea 
thereof than in his own words: Sive quem iſta præpotens et glo- 
« rioſa philoſophia delectat, ¶ dicam audacius} boſte habet fontes om- 
« nium diſputationum ſuarum, quetjure civili et legibus continentur. 
Ex his enim dignitatem maxime expetendam videmus, cum verus, 
* ſuſtus, atque honeſtus labor honoribus, pramits, atque ſplendore de- 
 * coratur; vitia autem hominum, atque fraudes, damnis, ignominiis, 
cc vinculis, verberibus, exiliis, morte, mulctantur; et docemur, non 
« infinitts, concertationumque plenis diſputationibus, ſed autoritate nu- 
t tuque legum, domitas habere libidines, coercere omnes cupiditates, 
te noſtra tueri, ab alienis mentes, oculos, manus abſtinere.” . Here 
then you have a moſt lively and judicious explanation both of the 
moral and political effects of law, in the expreſſive language of the 
great Roman orator; who thoroughly underſtood the nature of the 
union; and who compleated the character with the addition both 
of the lawyer and philoſopher. 


» De orat. Üb. 1. 2. 43+ 


A SLIGHT 


* 
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A $LIGHT compariſon of the ethical writers with thoſe on the 
civil law will convince every unprejudiced inquirer, that both are 
equal friends to the cauſe of virtue; are equally intereſted in the 
ſuppreſſion of vice; and that they reflect mutual luſtre upon each 


other. The civilian may, with great propriety, embelliſh his ar- 


guments with the gems of ethics; and the philoſopher will never 
be chargeable with robbery, who ſhines with the ornaments of 
juriſprudence. Plato, Ariſtotle, and Cicero, will always be ** 
able companions to Scevola, Ulpian, and Papinian. 


3. THe laſt, and more confined, relation of man is that 
which he bears to the members of a particular ſociety; wherein 
he is more immediately ſubje& to the coercion of human laws. 
Here therefore juriſprudence is at liberty to exert her ampleſt pow-. 
ers, as arbitreſs and ſuperintendant of the whole ſcheme of poli- 
tical economy. Under this character, it anfwers to the ſeveral de- 
finitions, already quoted, of . zu/ts, atque injuſti ſcientia; ars aqui ef 
* bont; et civilis ſapientia; wherein is contained every rule that 


can promote the order of civil government in general, or the wel- 
fare of individuals in particular. It conſiſts in the knowlege and 


application of thoſe rules to all matters, whether public or pri- 
vate; in an accurate diſtinction between what is juſt, and unjuſt ; 


in a due and impartial diſtribution of right and juſtice; in a nice 


_ diſcernment of the true force of the law of nature, (“ 2quz;”) and 

of what is only expedient, (. Boni; ) that fo the uſe and extent of 
both may be duly tempered and reconciled by the anthority of po- 
fitive law : in ſhort, it includes every rule that can render the union 
of mankind in ſociety eaſy and comfortable. 


To fecure to the Roman people the free enjoyment of ſuch po- 


litical bleflings was the deſign of the emperor Juſtinian, when he 


undertook that ever- memorable work of reforming and methodiz- 
ing the laws of his country; as we learn from his own words in 
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the opening of the digeſt : © Juſtitiam namque colimus, et boni et 
te equi notitiam profitemur ; ægquum ab iniquo ſeparantes ; licitum ab 
e zllicito diſcernentes : bonos non ſolum metu panarum, verum etiam 
e præmiorum quoque exhortatione efficere cupientes; veram (ni fal- 
* lor) philoſophiam, non /imulatam, affetantes.” Theſe, he 
would fay, are not the affected, whimſical reveries of ſpeculative 
pretenders to wiſdom, but the true, genuine philoſophy, ſuited to 
common practice; deſigned to regulate the actions of man in all 
his ſocial and civil relations; and conſequently to make him a good 
and ſerviceable member of that ſtate, from whence he derives the 
preſervation of his r and the ſafety of his n 


: Tux ſame important ends are, or ought to be, purſued by every 

wiſe and thinking legiſlature. In order therefore, gentlemen, to 
inculcate theſe uſeful principles, as early as poſſible, into the tender 
minds of thoſe, who may hereafter. bear a ſhare in the higheſt of 
all civil truſts, that of giving laws to their country, the reader 
ventures warmly to recommend to your moſt ſerious attention the 
ſtudy of juriſprudence. This, when conſidered as comprehending. 
the whole circle of good works, further enforced by the divine 
authority of the goſpel, is dignified with the name of Religion: 
when it refers to the diſcharge of our ſocial duties to our fellow- 
creatures, abſtractedly from our political obligations, it is then 
Morality ; when it defines the nature of our mutual engagements - 
as fellow-ſubje&s, and operates by the ſanction of civil rewards 
and puniſhments, it is then, in its ſtrict and proper ſenſe, Law. All 
theſe united are the three graces, that muſt conſtitute the true har- 
mony and perfection of government; and form the compleatly good 
and virtuous man, in the greateſt variety of his relations. 


THE firſt, and moſt eſſential, of theſe conſtituents is religion 
which muſt therefore always take the lead i in every Ned Ne of 


a p.. 1. 1. i. 
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education. From hence the tranſition is very eaſy to morality; 
which, in one ſenſe, is only a ſecond part of the ſame ſcheme, un- 
| der the name of natural religion ; though without any authority, 
| but where it is ſupported by the goſpel. The next, where our 
inquiries are centered, is law; the rule of man's behaviour as a 
citizen, but of little force, unleſs conſonant to both the former. 
Chriſtianity alone can enable us fully to comprehend the neceſſity 
of this connexion. For, in the beſt conſtitutions of the heathen na- 
tions, we ſometimes meet with laws that are ſhocking to humani- 
ty, and fatal to the very being of univerſal juſtice. The laws 
which Lycurgus gave the Spartans are celebrated by the antients as 
| miracles of wiſdom; and yet he expreſſly permitted both theft 
and adultery. Inſtances, one would imagine, that might ſuffici- 
ently humble the pride of the, deiſtical patrons of mere morali- 
ty; might convince them, that their mock-evangeliſts, the hea- 
then ſages, and their diſciples, the modern free-thinkers, ſaw the 
principles of right and wrong through a very groſs and obſcure 
medium; and that they were mere infants in the knowlege of true 
philoſophy. To what advantage then muſt the goſpel diſpenſation 
appear, ſent from heaven (among other wonderful purpoſes) to 
be the touchſtone of our moral conduct: and how ſtrongly are we 
bound to teſtify our gratitude for ſo ſignal a mark of divine favor, 
by a ſteady and regular practice of thoſe facred doctrines; the only 
means of becoming good chriſtians, good men, and good ſubjects? | 


II. FROM this general view of the advantages of juriſprudence, 
we. now proceed to ſome reflexions upon the ſtudy of the civil 
law, from whence will be collected the principal materials for your 
future inſtruction. 


Ir is much to be lamented, that, among a people ſo deſervedly 

famous for polite learning, the branch, which is the ſubject of our 
preſent inquiries, ſhould be almoſt the only one that has not been 
honored with the encouragement due to its real merits; eſpecially 
. as 
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as it has ſuch an extenſive alliance with literature in general ; is in 
itſelf fo fatisfaftory ; and is fo univerſally cultivated by moſt of the 


European nations with whom England is connected; and more 
particularly by one of our affociate kingdoms. 


On x very plauſible ground of the diſguſt, ſo long conceived 
againſt the civil law in this country, was the intemperate bigotry 
of the popiſh clergy. The ſmall and inſignificant learning of the 
earlier times was intirely configned to their province, by a kind of 
general, tacit conſent of the laity, who were engaged in other avo- 
cations, though not more uſeful or laudable. The eccleſiaſtics were 
therefore almoſt the only ſcholars, and the only lawyers in the 
kingdom; and, being chiefly foreigners, had contracted a con- 
tempt for the Engliſh conſtitution, whoſe defects were then but 
too viſible. Inſpired likewiſe with a zeal for the ſupreme and uni- 


verſal authority of the pope, they had impoſed upon the nation the 
12 7 7 of the canon law. 


To compile this motley ſyſtem, the abettors of the papal ſove- 
reignty had garbled all the books of the civil law, and had inſerted 
thoſe parts thereof, that beſt ſuited their purpoſes, into their own 
collection. Many of theſe were, in themſelves, equitable and ſa- 
lutary enough. But as the iron rod of ſpiritual tyranny had gra- 
dually wearied out the patience of the nation; the laity, who ſaw, 
with extreme mortification, all juriſdiction, temporal as well as 

eccleſiaſtical, engroſſed by the clergy; and were too ignorant to 
make a proper diſtinction between the principles of juſtice, and 
the integrity of its officers; concluded the one muſt be neceſſarily 
tyrannical, becauſe they too often felt the ſeverity of the others. 
They blended both laws together in idea, and involved both in 
one general odium. Hence the civil law, though worthy of a 
better fate, and though ſeveral parts of it had, from time to time, 
inſenſibly ſtolen into our own body, loſt all its credit as a ſe- 
parare ſcience, from the unfortunate circumſtance of being con- 


need 
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nected with ſo dangerous an ally. For many ages therefore the 
laity, when they had once found their way into the profeſſion of 
the common law, treated the civil law with open contempt; they 
affected an ignorance of it; and held it almoſt unconſtitutional 
even to read or quote its authors. For want of that mutua! good 
underſtanding, and free communication of ſentiments, which libe- 
tal knowlege of every kind ſhould always inſpire, theſe prejudices 
have deſcended very largely to ſucceeding ages; and its utility be- 
ing little known, it is ſunk at laſt into neglect and obſcurity. 


FRO M the ſame ſource has ariſen a jealouſy, very natural in- 
deed among a people fo ſcrupulouſly careful of their liberties, as 
the Engliſh ; which makes them fearful of giving encouragement to 
any other laws, that may carry the leaſt ſhadow of repugnance to 
their own. For it has been too prevailing a notion, that every ad- 
vance towards the knowlege of the civil law muſt leſſen our ve- 
neration for the law of England : as'if all perſons, who ſtudied 
the one, were bound in duty to abjure and eradicate the other; and, 
under pretence of introducing ſome uſeful principles of natural 
equity, had entered into a ſerious conſpiracy to ſet up the body of 
Juſtinian's laws againſt the acts of the Britiſh parliament. Becauſe 
_ likewiſe, after the diſſolution of the Roman republic, the govern- 
ment was converted inban abſolute monarchy, the civil law is ac- 
cuſed of being altogether arbitrary in its ſpirit, and therefore whol- 
ly unfit to be received or taught in a free country. Theſe are ſome 
of the heavy charges, that have been thrown out at random, not 
only againſt an innocent, but a very profitable, ſcience. Such 
objections having taken deep root in minds, too much influenced 
by private and partial conſiderations, are now generally credited 
without further examination. 


IT is very hard to combat popular prejudices ; though ſurely 
the alarm is raiſed, before the enemy is in action. Let the deſigns 
of the friends of the civil law be ever ſo dangerous, the common 

law 
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law is now ſo much improved by the active wiſdom of our legiſ- 
latures, through a long ſucceſſion of ages; is fo peculiarly adapted 
to the temper of the nation; and ſo well fortified by its utility 
and good ſenſe; that no foreign ſyſtem could ever expect to in- 
vade it with ſucceſs. Should the attempt be made to import any 
ſtrange laws, contrary to the fundamental maxims of our own, 
it would always be repulſed with that indignation it ſo juſtly 
deſerves. On the contrary, when, to ſupply ſome defects, it has 
been thought expedient to incorporate any rules of the civil or ca- 
non law with our own, which has often been the caſe, they have 
always been admitted with the utmoſt caution ; not in compliment 
to any imperial or papal authority, but merely to their own intrin- 
ſic worth. A truth, which none of the profeſſors of the civil law 
would now wiſh to deny, as they have all the ſame intereſt in the 
ſtability of our preſent happy conſtitution ; and glory, equally with 
their fellow-countrymen, in the poſſeſſion of Britiſh liberty. Theſe 
laws therefore, thus introduced by the favor of government, were 
like well- affected ſtrangers, defirous of enriching us with ſome 
new and uſeful arts; but before they could accompliſh the fulneſs of 
their intentions, were firſt naturalized, and made by adoption per- 
fealy Engliſh. Whether they deſerve that favor, is a queſtion too 
high for my deciſion. But propriety is one thing, and right ano- 
ther. Thus much however I may be juſtified in aſſerting, that 
thoſe parts of the civil and canon laws, which, either by long pre- 
ſcription, or by the permiſſion of particular ſtatutes, * are {till 
practiced in our eccleſiaſtical, and other, courts, are, to all intents 
and purpoſes, as much the laws of the land, as thoſe that direct 
the king's bench, or any other temporal court in the kingdom. 
And while they continue to enjoy a being in the conſtitution, and 
confine themſelves within the juſt boundaries of their reſpective 
juriſdictions, they have as good a claim to reſpe& and obedience, 
as any of the genuine productions of our own legiſlature. 

« Hales Hiſt. com. law. c. 2. De Strahan's pref. to Domat. 

» 25 Hen. 8. c. 19. $.7. SEE 5 

| | WnAr 


. uſs our a bare müde of the elvit Joh «Win rea- 
dily. appear to any one, that will take the trouble tö compare the 
ſeveral works which compoſe that voluminous Body, with ſome 
of the moſt antient Engliſh lawyers, as Glanvil, Bracton, and 
others; who have adhered: very cloſely to the rules and method of 
Juſtinian; have tranſcribed his laws in their own proper language, 
and ſometimes almoſt intire titles, as familiarly as if they were the 
original laws of England. For this reaſon, many learned men, 
who have not thought it worth their while to purſue their inqui- 
ries further, have miſtaken, theſe labors of their countrymen: for 
real originals; and have been ſurprized that any foreign proprietor 
ſhould lay claim to the merit of them. But let us now examine 
how well the pretenſions of the Roman civilians are ſupported; 


and ſearch a little into the grounds of thoſe obligations, which our 


laws owe to them, for ſeveral. With mire TY and im- 
feet. Din tk 0 ii 36 was He SO SRNb 


hs = bring the Engliſh ane to chat W 4 i it 
has now attained, required the labors of many centuries. The an- 
tient legiſlators in this iſland were of very different extractions; 
and conſequently: their laws were tinctured with the colors of all 
thoſe goverments, from whence they were reſpectively bortowed. 
This, in the courſe of time, neceſſarily occaſioned a very incon- 
ſiſtent variety, that called for a judicious head to reduce into one 
uniform ſyſtem. The arduous taſk. fell to the lot of the great Al- 
fred; whoſe perſevering and indefatigable ſpirit was, alone, equal 
to ſo vaſt an enterprize. But this plan, which ſhewed a very un- 
common judgment for that age, was much defaced by the Danes; 
and though ſome pains were taken to reſtore and purify it by king 


Edgar, and his grandſon, Edward the confeſſor; it ſoon after- 
wards felt the ſhock of Norman fury; and was conſtrained,” by the 


arbitrary conqueror to wear the feudal chains, by which every na- 


2 Hale's hiſt. com, law. c. 5. 
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tion in Europe was then moſt heavily oppreſſed. Such was the 
deplorable condition of the Engliſh conſtitution, about the ele- 
venth and twelfth centuries. At this period therefore the warmeſt 
bigot to national | antiquity would hardly be able to diſcover any 
extraordinary gleams of wiſdom or ſound policy, that could then 
have enlightened this gloomy ſcene of ignorance and ſlavery. 


Wurm we ſet down deliberately to make a juſt eftimate of any 
civil inſtitutions, we ſhall find that no inconſiderable part of their 
merit will ariſe from a compariſon of them with the ſtate and 
character of the times in which they were contrived. In the in- 
fancy. of the government, no ſmall effort of the mind was requi- 
ſite to invent laws for remedying the moſt trivial evils ; which, 
now mankind are ſo much improved in every branch of human 
knowlege, is done by the bare exertion of the moſt ordinary fa- 
culties. Alfred was the only luminary in his own age, that could 
diſpenſe the leaſt ray of light to the benighted world. He per- 
formed wonders in the fields of politics, as well as in thoſe of 
arms; and, by the mere dint of natural genius, ſtruck out ſome 
new outlines of a conſtitution, which happily eſcaped the attacks 
of barbariſm, and are the foundation of many of thoſe liberties 
we enjoy at this day; for which his memory will be bleſſed and 
revered to the lateſt poſterity. But yet his moſt enthuſiaſtic ad- 
mirers will not aver, that his plan is the compleat model of politi- 
cal perfection: there were ſtill many chaſms and deficiencies, which 
the diſtractions of his reign, the ſhortneſs of his life, and, above 
all, the univerſal ignorance of the age, and the conſequent want 
of the help of ſolid literature, made impoſſible for him to ſupply. 
He exerted his abilities and authority to their utmoſt extent; far 
beyond many of his ſucceſſors, who enjoyed much more favorable 
opportunities; that he went-no farther, was owing to ſuch unſur- 
mountable obſtacles ; and therefore, though his work was left un- 
finiſhed, he has done enough to make his name immortal. 


Tux 
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THE Danes, and eſpecially the Norman feudal ravagers, were 
a race of fierce, unpoliſned barbarians; placing their whole de- 
light, and ſpending their whole lives, in romantic, military at- 
chievements. They were totally ignorant of the loweſt rudiments 
of learning, and deſpiſed that very little then current in the world, 
as fit only to occupy the vacant hours of lazy monks. The laws 
therefore, then in being, were of the ſame ſtamp and character 
with the people who were to be governed by them. The feudal 
law, in particular, was nothing more than a conciſe ſcheme for 
the eſtabliſhment of a military ſubordination, to feed the pride of 
the conqueror ; and to ſecure a perpetuity in thoſe lands, of which 
he, and his ſoldiers, had unjuſtly diſpoſſeſſed the former pro- 
prietors. Such ſavage rulers could have but very imperfect ideas 
of natural equity, and of the uſe and application of its principles 
in the ordinary courſe of legiſlation. In the adminiſtration of pri- 
vate juſtice, they were utter ſtrangers to the unerring rules of ge- 


nuine evidence, and conſequently the lives and properties of the 


ſubject lay at the mercy of chance. In caſes therefore of doubt 
and obſtinacy, they had no better teſt of truth, than by tempting 
heaven with their ſolemn appeals in battle, ordeal, and ſuch other 


methods of trial, equally ridiculous and impious; the joint dic- 
tates of their ignorance and ſuperſtition. Some of theſe, though | 


deſervedly exploded and grown obſolete, ſtill ſerve to ſwell the bulk 
of our Engliſh laws, even at this day. 


A $TATE under ſuch circumſtances could not but ſtand in need 
of every help that learning or fortune could afford. When there- 
fore the public was bleſſed with the revival of the long-negleQed 
volumes of the civil law, about the middle of the twelfth centu- 
ry; the want of ſuch a general ſyſtem of ſound reaſon and natural 
juſtice was immediately manifeſted, in the vaſt eagerneſs and avi- 
dity with which it was fought after, and embraced, by all the na- 
tions of the more civilized world. It became; almoſt inſtantane- 


C2 ouſly, 
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ouſly, the ſupplement, not only, of the European feudal conſtitu- 
tions; but was alſp dignified with the title of the univerſal law. of 
the x great community o of mankind, oyer the whole face of 1 the globe. 
The manner and reaſons of this will ſupply ample matter for ſome 
future diſcuſſion. We ſhall therefore only obſerve at preſent, that, 
| whatever invidious ſuſpicions may! have been conceived a againſt the 
2 law, as now admitted i in this, and other modern ſtates of Eu- 

, moſt of them, when coolly « conſidered, will be found merely 
abi) The governments of them all are fundamentally dif- 
ferent from the Roman; but as they receiyed their being, more 
from the valor, than the wiſdom, « of their foungers, they.were evi- 
deptly deficient in many rules, neceſlary to the. better regulation 
of their private rights, and the eaſier diſtribution of private juſ- 
tice. When therefore "theſe hidden treaſures were fortunately 
brought to light, they received them. with, the utmoſt, joy, as. a 
collection of fine, elaborate principles o written reaſon, ready 
drawn up to their hands; (no 1 matter by whom compiled) and, to 
ſaye themſelves the trouble of making new proviſions « on theſe ſub- 
jets, they gave to ſuch of them as appeared the moſt uſeful, and 
the moſt conſiſtent with their own plans, the whole force and ef- 
fect of their domeſtic inſtitutions. And this, without the leaſt de- 
triment to their conſtitutional rights; being then as confeſſedly 
independent on any foreign power, as Rome herſelf was on Athens, 
at the very time ſhe Da to adopt her laws. 


WELL was it for mankind, that this illuſtrious republic ſet ſo 
5 wiſe and liberal an example. For it can never be mentioned with- 
out the higheſt honor to her ancient lawgivers, that, even after the 
utter extinction of the Roman name and government, the weight 
and influence of her laws till ſurvive ;' are likely to continue. to 
the lateſt ages; and to be extended over the remoteſt regions, un- 
known, or invincible, by Roman armies. This general approba- 
tion, as it were, of the whole world, is too irrefragable an argu- 
ment of the 1 wiſdom of this excellent body, to be over- 

turned 
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turned by any objeRions to ſome particular blemiſhes ; for theſe it 
has, and muſt have, in common with all other human inſtitutions; 
* abſolute perfection is almoſt unnatural. 


Ware {TILT to enter into an apology for ſuch defects, it 
might be conſidered, that all bodies of laws were, at firſt, calculated 
only for the meridian of that country wherein they were to be ex- 
erciſod; aud were accommodated to the exigencies of that people on- 
ly, for whoſe uſe they were enacted. When therefore we obſerve, as 
we often muſt do, many parts of the civil law totally diſagreeing 
with our own, we cannot always condemn them with ſtrict juſtice; 
as they certainly may haue great relative propriety, in their correſ- 
pondence to the genius of the Roman conſtitution; though they could 
not be received in England, where the ſame cauſe does not exiſt : it 
is ſufficient for us, that we are not bound to obey them. We may 
fairly draw a compariſon between any two given governments; and, 
upon the ſureſt grounds, may attribute to the one a ſuperior de- 
gree of excellence to the other. We can ſay, from the moſt con- 
vincing experience, that the Engliſh conſtitution ſtands firmer up- 
on the baſis of its own policy, than of the Roman, or of any 
other in the univerſe. But when we take any foreign laws in pieces, 
and examine the materials with which they are conſtructed ; we 
cannot ſay this pillar is ill-contrived, or ill-proportioned, only be- 
cauſe it will not anſwer the ſcale of. our own building: it may 
have a peculiar grace and elegance in the place for which it was 
firſt deſigned; though the whole fabric, altogether, is inferior in 
beauty to our own. If we meaſure the goodneſs of any laws by 
ſuch rules as theſe, we cannot fail to cenſure without rigor, and 
applaud without paryaluy; | 


Wurx Auguſtus had once annihilated the free ſpirit | of the Ro- 
man commonwealth ; and, either by the expreſs conſent of the 
people, or by their tacit acquieſcence, (confirmed by what is uſual- 
ly called the lex regia” } had erected an abſolute monarchy, 2 

Y 
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the ruins of the public liberty ; the conſtitution put on an intirely 
new face; and a doctrine, heretofore unknown and impracticable, 
became, then, the leading principle of ſtate ; © guod principi pla- 
te curt legis habet vigorem; quodcunque ergo imperator per epiſtolam 
11 conflituit, vel cognoſcens decrevit, vel edicto præcepit, legem efſe 
* conflat.” * This was the modern ſtrain, ſuitable enough to the 
arbitrary form of government the ſtate had lately aſſumed; and 
therefore all laws that ſtrengthened the hands of the Emperor only 
made every thing of a piece; and could not be accuſed of incon- 
ſiſtency with the new, though contrary to the ſpirit of the old, re- 
public. But ſhould any attempt be made to introduce the “ /ex 
* regra” into the Engliſh conſtitution, which 1 is founded on a well- 
tempered liberty; till that foundation was firſt totally ' rooted up 
by univerſal agreement, and a new one laid ; it would require but 
little diſcernment, to diſcover its great want of harmony and con- 
formity to the reſt of the edifice. Such an unnatural ſcheme was 
indeed really affected, for a ſhort time, in the bloody and tyranni- 
cal reign of Henry VIII; when the parliament, awed into ſub- 
jection by the frowns of a monſter, paſſed a kind of „lex regia,” 
in thoſe unpopular and diſgraceful ſtatutes, * wherein the king's 
proclamations were indulged with the full force of regular laws. 
But theſe ſtains upon the integrity and courage of our anceſtors 
were ſoon obliterated in the mild and humane adminiſtration of his 
ſon and ſucceſſor, for reaſom too obvious to require an explana- 
tion. Thus the /ex regia,” though at firſt extorted in times of 
general diſtraction, by force, fear, or neceſſity, came, in the end, 

to be a fixed principle of the Roman conſtitution, from the tame 
ſubmiſſion of the people: but a ſimilar law, when violently ob- 
. truded upon the Engliſh, met with a contrary fate; becauſe, when 

their terrors were once diſſipated, their ſpirits * roſe againſt 
all arbitrary extenſions of regal prerogative. 


2 I, 1. 2. 6. 


31 Hen. 8. c. 8. et 34 et 35 Hen 8. c. 23, 
15. e. In. 
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Tn Es E ſtriking inſtances ſerve to confirm a truth, before in- 
ſiſted on, that the merit of human laws does not wholly depend 
upon their poſitive, intrinſic agreement with natural equity; but 
that ſome part of it muſt be aſcribed to their relative fitneſs to the 
deſigns of the legiſlative power; and therefore, that we cannot al- 
ways juſtly cenſure thoſe of another ſtate, merely becauſe they are 
unſuitable to our own: we can only condemn the premiſles ; not 
the concluſion. | 


As a body of private laws therefore, for the regulation of the 
Roman government, the civil law is become much more a matter 
of curioſity, than uſe. In order then to engage your attention, and 
to heighten your eſteem for thoſe parts of it, which are to be the 
chief objects of our future conſideration, we ſhall now repreſent it 
to your view under the more enlarged character of juriſprudence : 
and as the moſt compleat collection, now extant, of the natural 
rules of juſtice and reaſon, applicable to all common affairs of life, 
whether public or private; as well between nation and nation, as 
between man and man. For the Roman lawgivers were not barely 
a combination of crafty, dictatorial politicians, whoſe buſineſs it 
was to frame a ſet of arbitrary ſtatutes, to be impoſed at pleaſure 
upon an ignorant and ſervile populace ; but they were, generally 
ſpeaking, ſcholars and philoſophers. Their endeavour was to charm 
their ſubjects to obedience by the perſuaſive voice of reaſon; and, 
for that purpoſe, had, with great care and induſtry, exhauſted all- 
the magazines of juſtice and good ſenſe in Afia and Greece; parti- 
cularly in Athens, at that time the grand gina philoſophie” of 
the whole world. Adſunt Atbenienſes, ſays Cicero, „unde hu- 
« manitas, doctrina, religio, fruges, jura, leges ortæ, atque in omnes 
« terras diſtribute putantur. So that the laws of the twelve ta- 
bles, which were the firſt fruits of this important effort of legiſla- 
tion, are juſtly honored by Livy with the title of fons omnis pub- 


2 pro Flacco; n. 26, 88 
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« Jici privatique juris: and well deſerve the encomium beſtowed 


upon them by the great Roman orator ; * 4:b/iothecas mehercule 


* jjm phil ofophorum unus mihi videtur duodecim tabularum libel- 
« Jus, fi quis legum fontes et capita. viderit, et auctoritatis pondere, 
te ef utilitatis ubertate ſuperare. And fo high a compliment does 
he pay his own countrymen upon this account, that he thinks the 
compiling thoſe laws was as noble an inſtance of their wiſdom, as 
their raiſing. themſelyes to that high pitch of. wealth and power. 


« Tanta ſapientia fuiſſe in jure conſtituendo putanda eft, quanta fuit 
* in his tantis opibus imperii comparandts.” © 


Tus ol precious and venerable monuments of the indem and 
policy of old Rome, though, in ſeveral inſtances, grown obſolete 
by the progreſſive changes in the ſtate, were at all times held in 


the higheſt eſteem: the ſame we pay to that valuable collection of 


antient maxims, known among us by the name of the common 
law; which now lie under many ſimilar diſadvantages. The laws 
of the twelve tables were deſervedly conſidered as the foundation 
of Roman juriſprudence; a ſcience very ſtudiouſly cultivated by the 
moſt noble and accompliſhed youths of the ſtate. Their minds 
were daily exerciſed with recitals of theſe ſtatutes of their anceſ- 
tors; their underſtandings were improved by polite converſation, 
and by the aſſiſtance of all other elegant arts, which the learning 
of thoſe refined and ſhining ages afforded ; ſo that the ſame emi- 
nent perſonage often appeared under the ſeveral characters of "Re: 
lawyer, the philoſopher, | the orator, and the legiſlator. | 


| Tris plan of education has given a peoullaciy ſcientifical caſt to 
the civil law; has naturally fitted it to general uſe; and has main- 
tained its right to the title of univerſal law, above any other in the 
known world. For the compilers of it having (as before obſerved) 
gon all the fields of reaſon and philoſophy ; and having treaſured | 


i. 5. e. 54 | » De erat lib, 1. rac © ibid. 
| | them 
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them up, like the corn in Egypt, to diſtribute again to the ne- 
oeſſitous world in the days of dearth and ignorance; politicians 
of all countries have very wiſely flocked, for their ſupplies, to this 
plentiful ſtorehouſe. Our own have borrowed more than they chooſe 
to confeſs; or, perhaps, than is generally known: and ſome part 
even of the perfection of our own laws may, not improbably, be 
owing to their being copied from ſo fine an original. Had ſuch pa- 
rallel paſſages conſiſted only in a few general principles of plain 
common ſenſe, here and there accidentally ſcattered, they might 
have been aſcribed to the caſual effects of natural reaſon, which is 
pretty much the ſame in all ages, and among all people, who are at 
all poliſhed and civilized by education. But when they are ſo nume- 
rous, as they will hereafter be found ; when they affe& ſuch a va- 
riety of private rights; and are interwoven with the minuter, and 
more artificial, parts of the conſtitution, they muſt then neceſſarily be 
refered to a deliberate and avowed imitation. But this is a very in- 
nocent, nay, a very laudable plagiariſm ; ſuch as is juſtified by the 
beſt examples of all nations; and (which was happy for the world) 
of the Romans themſelves in particular. Neither can it be any 
affront or diſparagement to our own conſtitution, to ſay, that it 
aims at all poſſible perfection; which can be effected by no ſurer 
means, than by culling the choiceſt flowers out of every coun- 
try in the univerſe, to adorn its own; and by a new, and more re- 
fined art of cultivation, to give them a freſh beauty, to which they 
were before intire ſtrangers. And as theſe exotic plants have long 
taken root, their fruits are as much the property of thoſe who 
tranſplanted and nouriſhed them, as if they had been the original 
natives of the Britiſh ſoil. PE 


Tux civil law, when thus detached from all its local rela- 
tions, is capable, in the moſt ample manner, of enlarging the un- 
derſtanding, and of direCting it to the moſt noble objects of ra- 
tional contemplation: and therefore highly deſerving of a place 
among thoſe ſciences, that are principally favored in this diſtin- 


D | guiſhed 
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guiſhed ſeat of uſeful and polite knowlege. Both the divine and 
the philoſopher may find in theſe precious volumes abundant ma- 
terials for ſettling: points of conſcience ; and can never think it be- 
neath themſelves, by ſuch helps, to enrich their arguments with the 
refinements of manly caſuiſtry. The clergy indeed have a more par- 
ticular intereſt in juridical learning in general: for as the limits 
and objects of their juriſdictions are aſcertained by the laws of the 
land; fo the grounds and principles of their judicial proceedings 
are derived from the civil and canon laws. And as many of that 
reverend order are often placed in the feat of juſtice, an ade- 
quate degree of {kill and knowlege is undeniably requifite, to ſe- 
cure weight and dignity to their characters and offices: ta enable 
them to exert their authority with underſtanding, ſpirit, and mo- 
deration : nor ſuffering it to be contemned for ignorance ; reſiſted 
through weakneſs; nor dreaded for ſeverity. From their country 
have they received this truſt ; to their country they owe the diſcreet. 
and faithful diſcharge of it. And though, in the dark and laviſh 
ages of popery, the independence of the ſpiritual on the temporal 
power ſwelled the pride, and ſupplied perpetual fuel to the inſo- 
lence, of the bigotted patronizers of the pontifical hierarchy, yet 
in theſe days the ſcene is very agreeably changed. Since reaſon and 
liberty have been once more brought to. light by the reformation ; | 
and the legiſlature has been pleaſed to continue to the church a 
very important and reſpectable ſhare of her antient judicial power; 
the clergy have gladly. embraced the offer, as a ſpecial favor of 
the government, That the laws, with the execution of which they 
are intruſted, are © /eges ſub graviari lege,” is no longer a diſgrace 
or burden; the gna ſuperioritatis maintained for the honor of 
« the king and common laws of England,” are now their chief 
ſecurity and protection. They are now received within the pale of 
the Engliſh conſtitution, from whence their own folly had before 
excluded them: and the new title which their juriſdictions have 
WOT of the &ing's eccigiaſtical courts, ſo far from being a 


* Hale's hiſt com. law. c. 2. 
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mark of bondage, has ever ſince been eſteemed their 'moſt ho- 
norable badge of diſtinction: a title which they do not now re- 
ceive with a ſullen, reluctant ſubmiſſion; but infiſt on as their le- 
gal privilege. And it ſhould be ever remembered, to their ſingu- 
lar honor, that the univerſal ſupremacy of the crown, in all mat- 
ters, as well eccleſiaſtical as civil, has no where found more able 
and efficacious adyocates, than among this venerable body of Bri- 
tiſh ſubjects. Many of theſe we could with pleaſure enumerate, 
both in the paſt and preſent ages; perſons equally eminent for 
their rank and learning; who, by their united {kill in law and di- 
vinity, have become the moſt ſhining ornaments both of the church 
and ſtate : from whoſe pens the civil and canon laws, as well as 
Juriſprudence in general, have received many ſignificant and judi- 
_ cious illuſtrations: and from whoſe indulgent patronage, the pro- 

feſſors of them have always N to reap the chief ne of their 


Tur gentlemen, whoſe high birth and fortune may intitle them 
to a ſeat in the repreſentative and legiſlative body of the nation, 
can hardly want to be convinced of the uſe of this ſcience, in form- 
ing the accompliſhed politician and ſtateſman. And more particu- 
larly, ſhould they be ſingled out to perſonate their ſovereign in 
foreign courts. For as it is the general intereſt of the world, 
to have ſome common ſtandard, for adjuſting thoſe diſputes, 
which fo often difturb the peace of it; and as the civil law, 
with which is clofely allied the law of nations, is admitted, as 
ſuch, by univerſal conſent ; it will be impoſſible for them to act 
upon equal terms with their neighbours at any congreſs, without 
a competent acquaintance with this great medium of negotiation : 
but they may be at all times liable to be outwitted and over- 
reached, by every ſubtle and better-inſtructed foreigner ; who nei- 
ther wants abilities to deceive them, nor malice to deride their i ig- 
norance. Were it proper to enter into ſuch an inquiry, this ob- 
ſervation might be verified by ſome inſtances ; wherein the want 
W D 2 of 
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of experienced counſellors, on thoſe occaſions, has been attended 
with very inconvenient and prejudicial conſequences. This was ſo 
much better underſtood in England formerly, that a civilian uſed 
to be eſteemed (as he till is in moſt other European nations) an 

_ almoſt neceſſary part of an ambaſſador's train: and the chief offi- 
cer of the eccleſiaſtical courts of the province of Canterbury, call- 
ed the oficial principal of the arches, was ſuppoſed to be employed, 

of courſe, in all treaties, and other public and arduous affairs of 
the nation; and had therefore a legal ſubſtitute to ſupply his judi- 
cial office in his abſence. * Such was the ſenſe of preceding admi- 
niſtrations, concerning the expedience of cultivating a ſcience of 
this extenſive importance ; and is a ſufficient reaſon, now, for. pre- 
n it from ſinking into oblivion. 


IN our Engliſh univerſities it is, ſtill, one of the three profeſ- 
ſions, which our ſtatutes ſuppoſe us to follow. But as it muſt be 
confeſſed, that the emoluments ariſing from the practice of it are 
not very tempting to thoſe, whoſe livelihoods. depend chiefly upon 
the daily exertion of their own perſonal abilities; eſpecially, as 
they are too often deſerted by thoſe patrons, to whoſe favor'they 
have ever had the moſt natural pretenſions; the ſtudy has declined 
in proportion : little pains are now taken about making any con- 
ſiderable progreſs therein; and thoſe nominal ſtudents, whom pri- 
vate convenience, or college ſtatutes, oblige to wear the gown, 

are. generally contented with a flender, mechanical ſmattering, 
barely enough to entitle them to the honor and benefit of a de- 
gree ; after which they ſoon loſe the little remembrance they ever 
had of it. And this illiberal neglect, too. generally complained of, 
and too little regarded, has often afforded a plauſible pretence to 


2 This Way BY is called the dear of the” uſually centired | in one, though under two 
arches 3 a court held in Bow church, (ecc/e= diſtinct appointments, this great officer is 
fra de arcubus) which has juriſdiction only now commonly known only by the inferior 
over thirteen peculiars of the archbiſhop title of an. Oughton's ord. jud. prol. c. 2. 
of Canterbury, within the city of London. 5. 14. Bp. Gibſ. cod, fol. 1004. note, k. 
But as theſe offices have long ſince been 
£244 & | | ſeveral 
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ſeveral young gentlemen of rank and fortune, to deſert their own 
country, in ſearch of knowlege; which, under reaſonable encou- 


ragement, might more eaſily be found at home; and to beſtow a 
conſiderable part of their time upon foreign profeſſors, in ſtudies, 
not always the moſt important to Engliſhmen ; from whence like- 
wiſe they have ſometimes imbibed other opinions, not quite fo con- 
ſiſtent with the ſpirit of the Britiſh conſtitution. 


THE civil law, being in many inſtances received in this coun- 
try as an auxiliary, would ever wiſh to live in perfect amity with 
her ſiſter profeſſion; though a claſhing of intereſts, a common in- 
convenience in all family alliances, is apt ſometimes to produce 
coldneſs and miſunderſtanding. The attention of the very learned 
and reſpectable body of the common lawyers having been ſo ge- 
nerally fixed upon the domeſtic tranſactions of the government, 
and their eloquence ſo vigorouſly employed in the immediate de- 
fence of their Britiſh rights and liberties ; the truth perhaps is, 
that this habit has rather over-quickened their ſenſations; and 
made them too ready to take the alarm, at any imaginary invaſion 
of their birthrights. And this warmth, though nothing more than 
the exceſs of a very Iaudable principle, has ſometimes occaſioned 
conſequences, which their good ſenſe and candor could, at firſt, 
never haye intended : and has created incurable ſuſpicions in. the 
minds of others, who have wanted the opportunities of proper 
information. From hence, ſome ignorant people have. been in- 
duced to think the civilians a tribe of dangerous intruders, who, 
if not reſiſted, would ſpread ſlavery, popery, and foreign power, 
over the whole kingdom. Under the influence of theſe vain and 
ridiculous terrors, they have ſuppoſed the whole body of the civil 
law to be the work of the abſolute princes of Rome; and have 


therefore too haſtily concluded, that any encouragement given to 


the ſtudy of it muſt involve our Engliſh liberties in ruin. 


So 
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So far indeed is true, that the Roman government, for ſeveral 
centuries before the reign of Juſtinian, was intirely ſubje& to the 
uncontroulable will of the emperors ; that one half of the ce corpus 
* juris crvilis,” namely, the code and novels, was the ſole effect of 
the ſame imperial authority ; and that the other parts, the inſti- 
tute and digeſt, whoever were their real authors, were compiled, 
methodized, and re-inforced by Juſtinian, a prince as abſolute as 
any of his predeceſſors. But ſuch premiſſes, however certain, do 
not juſtify the concluſions too frequently drawn from them. Theſe 
laws, though they ſupport the right of a ole legiſlator, (the only 


conſtitution then prevailing in Rome, ) are, in moſt other reſpects, 
mild, liberal, and equitable. The laws of the digeſt, in particu- 


lar, the fineſt and moſt rational part of the whole body, are chiefly 


taken from the writings of the antient lawyers, who lived in the 


days of republican freedom, and abhorred flayery like Britons. 
The opinions therefore of ſuch patriots, though they underwent a 


freſh publication, and received a new ſanction from an arbitrary 


prince, can never do any miſchief, under the reſtrictions here very 
juſtly impoſed upon them; (which no Engliſh civilian would ever 
with to ſee relaxed) and while we renounce the power whereby 
they were e originally enacted. 


ron theſe conſiderations, I ſhall not e of convincing the 
ſtudent in the laws of England, that a moderate acquaintance with 
the civil law will be both expedient and beneficial; or rather, if 
he means to become a general adventurer through the whole circle 
of his own profeſſion, will be quite neceſſary. In the court of 
chancery, the wideſt field both of profit and honors, juſtice is ad- 
miniſtered by rules moſtly of Roman extraction. The lord chan- 
cellors were, for many ages preceding the reformation, clergy of 
high or epiſcopal rank, well. verſed in the civil and canon laws; 
and their aſſiſtants, the maſters in chancery, were, till a much later 
date, doctors in the ſame faculties. And (to ſpeak with all due 
| defe- 
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deference) if the other practitioners in this honorable and i impor- 
tant ſeat of juſtice would ſometimes condeſcend to look back upon 


the real ſources of their proceedings; and correct ſome of their 
redundancies by the firſt principles of their profeſſion; the civil 
law would not appear in a leſs favorable light; nor would the 
ſuitors be more burdened with delay and expence. One principal 
object of this court ariſes from teſtamentary cauſes; in which it 
has, in many inſtances, an excluſive juriſdiction, in others, a con- 


current one with the eccleſiaſtical courts. But as deviſes of lands 


were little known in the Engliſh conſtitution, till the ſtatutes of 
wills,“ in the reign of Henry VIII. the profeſſors of the common 
law were very poorly provided with rules for determining ſuch diſ- 

putes, as then began daily to ariſe, and to open an intire new ſcene of 
very lucrative buſineſs. The right of teſtation however being very 
free and unlimited in the Roman republic, they gladly reſorted to 
that rich magazine of good ſenſe; from whence they have im- 
ported very large and valuable materials, wherewith they have en- 
livened their more modern juridical writings; and have thereby 
much improved the ſyſtem of public juſtice. Here therefore the 
civil law ſpeaks with good effect, where the common law it filent, 
or deficient ; and deſerves to be ſtudied with great care and preci- 
fion. * And the ſame may be faid of ſeveral other objects of this 
high juriſdiction, which will be explained in their proper places. 


IT is: not pretended, that the courts of ſtrict common law, 
owe it ſo many obligations. The forms of judicature, in them, are 
of a very different original, out of my province to explain: and 
they have been found, by immemorial uſage, to be ſo peculiarly 
| ſuited to the temper of the Engliſh; that ſo long as they are pre- 


+ 32 Hen. 8. c. 1. — 34 et 35 Hen. 8. eecclefiaſtical. It has been frequently re- 

C. 5. publiſhed, and improved with numerous 

d The od methodical ſyſtem of tow: additions of common law caſes ;z whereby 

liſh teſtamentary law is Dr. Swinburn's trea- it is now rendered of univerſal uſe. Ano- 

tiſe "of wills; a work of great weight and ther good book, on the ſame ſubject, is 
authority in all courts, as well temporal as Dr. Godolphin's orphans legacy. 4 

| | rved 
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ſerved pure and incorrupt, little danger can be apprehended to our 
public liberties in general. But as the perſonal rights of individuals 
very often depend on minute queſtions in natural equity; and 
on ſome other private circumſtances, unnoticed by any expreſs pro- 
viſions ; in ſuch caſes a rule of the civil law may ſometimes be ſuc- 
ceſsfully received in aid ; provided the compliment be made to its 
reaſon only, not to its authority. A truth, very willingly acknow- 
leged by ſome very candid and learned commentators on the laws 
of England ; though, at the ſame time, ſtrenuous adyocates for the 
dignity of their own protection. 


* 


Ix what has been premiſed, nothing, I truſt, can be miſonfirued 
into an intention to leſſen your reſpect and veneration for our do- 


meſtic policy; or to depreciate the merit of thoſe laws, which are 


the true ſource and ſupport of our national grandeur and happineſs. 
J rather hope to heighten their character from this very repreſen- 
tation : by ſhewing, that they are not the mere arbitrary precepts 


of deſpotic and capricious ſovereignty ; but the reſult of wiſdom ; 
. reflexion, and experience: that the lawyers and legiſlators of for- 


mer times have not ſet down indolently contented with the im- 
perfect ſimplicity of the old feudal conſtitutions; and with the 
laws of their Gothic anceſtors, more rude and warlike, than learn- 
ed and politic: but, that they have ventured to expatiate over the 
wide plains of univerſal juriſprudence: have penetrated into the 
molt hidden receſſes of moral and civil knowlege: and have erected 
thereout a form of government, that is the pride of human wiſdom, 


* the envy of the * 


IN the proſecution of the ſtudy of the civil law, the moſt uſual 
practice, heretofore, has been to enter upon Juſtinian's inſtitutes ; * 


This little work is a ſummary of the that has been at all attentive to the im- 
whole Roman law; and is ſo truly admi- provement of its national policy. It has un- 
rable for method, brevity, and perſpicui- dergone more editions, than almoſt any 
ty, that it has been honored by an imita- work that ever was publiſhed ; ſome of 
tion in almoſt every country in Europe, the moſt uſeful of which it may not be im- 

proper 
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from thence to proceed regularly to the other larger works of the 
ſame emperor; and to accompany theſe with the writings of ſome 
of the principal commentators; by whom they have been illu- 
ſtrated. And indeed this plan of ſtudy may be very proper, and of- 
ten neceſſary, in thoſe nations, who give a greater latitude to the 
authority of the civil law, and admit it as a more general ſupple- 
ment to their own. But this would be too tedious a taſk to im- 
poſe. upon. ſtudents in England, where little regard is paid to it 
under a ſyſtematical form : we ſhall therefore hope to be excuſed 
for deviating from the beaten track ; and for going in ſearch of 
thoſe ſhining principles of manly - reaſon, whereſoever ſcattered 
through the whole corpus juris civilis.” * This ſeems to be the 
whole that is requiſite for an Engliſh gentleman to learn.“ My 
future endeavours therefore will be, to colle& from thence ſuch 
rules of natural equity, as are applicable to all matters that may 

uſually occur in the ordinary concerns of common life, and to di- 
geſt them into the moſt regular order poſſible: to explain to you 
the rational grounds of civil inſtitutions in general: to point out 
their connexion with thoſe moral and religious duties, that are 
eſſential to the order and happineſs of civil ſociety: and thus, to 


proper to recommend to your obſervation; Harris; whoſe j udicious notes, and illuſ- 


viz. that of Arnoldus Vinnius, publiſhed 
firſt in Holland, about the year 1642; and 
re- publiſned, with many additions by the 
learned Heinneceius; the laſt edition of 
which was at Leyden, 175 5. 4% — ano- 


ther, by Joachim Hoppius, an eminent ci- 


vilian, and præconſul of Dantzic; parti- 


cularly calculated for the uſe of the north-- 


ern governments of Germany; wherein the 
extent of the civil law, and the variations 


from it, in theſe conſtitutions, are deſeribed 


with great judgment and exactneſs. Franc- 
forti et Lipſiæ, 1736. 4*2. another, by 
Francis Lorry, a profeſſor in the univerſity 
of Paris; containing a very ſhort and ele- 
gant comment, defigned for the inſtruction 
of the academical youth. Paris, 1757. 4. 
The laſt, I ſhall take notice of, is by Dr. 


trations of the ſubje& by compariſons with 
the laws of England, render it more pecu- 
liarly uſeful to ſtudents in this country. 
London, 1761. 4. 

The beſt edition of this work is that 
of Gothofred, with additions by Van Lew- 
en ;- publiſhed by the Elzevirs and others 
in Holland, 1663. folio, 

d But ſhould any perſons of 8 
judgment be of a different opinion; thus 
much, at leaſt, may be ſaid in excuſe for 
the preſent deſign, that it may ſtill ſerve 
the purpoſe of a general introduction; and 
can in no wiſe interrupt cr perplex the 
ſtudent, who may be hereafter inclined to 
purſue any other more minute or accurate 


method. . 
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conduct you, through the paths of juriſprudence, to a more ſcien- 
tifical and liberal view of the common law of England. And here 


give me leave to remind you, that, as my intention is to dwell 
_ cheifly upon elementary learning, for the uſe of novitiates, this courſe 


of lectures, if it ſhould be allowed to have any uſe or merit at all, 
ought to lead the way to their other legal and political ſtudies. 
They who invert that order begin at the wrong end, and attempt 
to compleat the edifice, with the materials on are intended any 
to ON the foundation. — 


Tux uſe of ethics, as an introduction to juriſprudence, has bien 
already mentioned. But, that 1 may not ſeem to encroach upon 
the bounds of another ſcience, I ſhall take it for granted, that my 
young audience are perfectly grounded in the general principles of 
it, by the care and diligence of thoſe learned inſtructors and able 
profeſſors, whom the wiſdom of our academical polity, and the 
munificence of benefactors, have provided for thoſe purpoſes; z and 
who fo plentifully abound. in this ſeat of religious and virtuous 
education, I ſhall therefore meddle no further with this ſubject, 
than barely to explain occaſionally the effects of morality upon the 
conduct of man in his civil capacity and how far the rational fa- 


culties of his ſoul are Sar in enforcing VN to human 
inſtitutions. | | | 


Tax great Mr. 14, than whom no one was better acquaint- 
ed with the extent and powers of the human underſtanding, and 
with the regular means of bringing it to perfection, has propoſed 
a plan of ſtudy very ſimilar to that now offered to your conſidera- 


tion ; which, it is hoped, wall be lone nnen of the preſent 
Ern >, 2h 


1 + Vn E N a young gentleman,” Gays 3 wh pretty well di- 


on educ. 5. 186. 


« geſted 


- 
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e belli ac pacte ; 5 


This excellent work is written in the 
true ſpirit of univerſal benevolence ; with 
a perfect knowlege of human nature; and 
in ſach elegant and unaffected language; 
that it cannot fail of filling the imagina- 
tion with the moſt pleaſing reflexions ; and 
of warming the heart to every act of ſocial 
duty. This may be accompanied likewiſe 
with Hutcheſon's moral philoſophy, which, 
if it had then been in being, would have 


well deſerved Mr. Locke” 8 recommenda- 
tion. 


d Theſe celabraced; e were the 


ornaments of the laſt century, and may 
properly be called. the fathers of modern 
Jurifpradence, The latter has made feveral 
refinements upon the plan of the former, 
and therefore [merits the preference here 
aſcribed. to him. But boch of them are too 


often bewildered in the vaſt variety and 


copiouſneſs of their ſubject- matter. Many 
of theſe perplexities however are cleared 
up by the learned notes of Barbeyrac; and 


they have likewiſe received conſiderable 


improvements from the Engfiſni tranſlations 
of Dr. Kennet, and others. But the labor 
of peruſing ſuch large works has been, of 
late years, very agreeably ſhortened by 
Burlamaq ui, a profeſſor at Geneva, in two 
mall treatiſes, intitled zatwal and politic 
law; which are little more than the gene- 
ral principles of Grotius and Puffendorf, 
-particularly of the latter, digeſted in a 
very regular and intelligible order: and as 
they were at firſt drawn up, for an introduc- 
tion to a Courſe of lectures, by the author 
. himſelf; we can now ſafely recommend 
them, in the ſame form, as a manual that 


can never be peruſed too carefully, or too 
often. 


Theſe may, in due time, be ac- 
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« geſted Tully's Offices, and added to it Puffendorf de Officio bo- 
© mants et civis, it may be ſeaſonable to ſet him upon Grotius de jure 


or, which perhaps is the better of the two, Pi- 
< fendorf de jure naturali et gentium ; ; 


d wherein he will be inſtruct- 


companied by 1 works of many other 
eminent civilians; namely, Bynkerſhoek, 
Vattel, and Domat, with Dr. Strahan's 
tranſlation and notes. But the young ſtu- 
deuts are not defired to follow the lecturer, 
in regular order through theſe,” and many 
other voluminous works, which the nature 
of the ſubje& will hereafter oblige him to 
refer to: for them, the beſt rule of ſtudy 
is the ſhorteſt and plaineſt, It will be ſuf- 
ficient, for the preſent, if they make them- 
ſelves maſters of the method now propoſed 
to be laid before them; and only have re- 
courſe to the ſeveral authorities, as leiſure, 
or curiofity may afterwards require. And 
in this we cannot lay down a better rule, 


than in che very ſenfible, and often - cited. 


advice of the emperor : ** bis igitur . 
cc iter cognitie, Sc.“ I. 1. 1. 2. 

There is another author, who, from his 
ſingular merits, and high character in the 
learned world, ought to be mentioned, in 
this place, with the utmoſt reſpect; and 


chat is the preſident Monteſquieu; whoſe 
' mcomparable book, he ſpirit of laws, does 


honor to the human underſtanding. But 
as it is a work that coſt the author the la- 
bors of many years, and the deepeſt re- 
flexion; as he has all mankind, and the 
conſtitutions of every nation in the uni- 
verſe, for his objects; as he abounds in an 
infinite variety of tranſitory alluſions to 
men and things; which he ſappoſes his 
readers to be already acquainted with; and 
tranſports them over the moſt diſtant re- 
gions with ſurprizing rapidity ; the young 


_ _ beginner, though he may be charmed with 
the brilliancy of his imagination, and the 


variety of his ſubject, may not, perhaps, 
be able to read him with true * with- 
E 2 out 
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«ed in the natural rights of men, and the originals and founda- . 
<« tions of civil ſociety, and the duties reſulting from thence. This 
< general part of civil law and hiſtory, are ſtudies which a gen- 
* tleman ſhould not barely touch at, but conſtantly dwell upon, 
and never have done with. A virtuous and well-beh aved young 
“man, that is well verſed in the general part of the civil law, 
“(which concerns not the chicane of private caſes, but the affairs 
«and intercourſe of civilized nations in general, grounded upon 
<-principles of reaſon) one may turn looſe into the world, with 
ce full aſſurance, that he will find employment and eſteem every 
10 where.” | 


AFTER this, he eainihende the ſtudy of the live of Eng- 
land; which, ſays he, it would be ſtrange to ſuppoſe any gen- 
« tleman ſhould be ignorant of And had Mr. Locke lived in the 
preſent age, he muſt have eſteemed it a ſingular piece of good for- 
tune, to have ſeen, this latter part of, ſo extenſive and fine a 
ſcheme executed in ſo perfect and maſterly a manner, by a great 
and able profeſſor; whoſe name and writings bear too high a rank 
in the literary world, to accept, or require, the unavailin 8 tribute of 


inferior praiſe. 


BEFORE we conclude, it may be proper to obſerve, that, be- 
ſides the many public and political advantages of the ſtudy of the 
civil law, already enumerated, the admirers of antiquity, and claſ- 
fical learning will find ſome ſhare of it neceſſary, towards com- 
pleating the polite ſcholar. Cicero and Horace, in particular, would 
in many paſſages be inſipid and unintelligible, unleſs compared 
with thoſe Roman laws, cuſtoms, and characters, to which they 
ſo frequently refer. Such illuſtrations therefore of theſe, and of 
other approved claſſic authors, will be ſometimes introduced ; 


out a competent acquaintance with the hiſ- curioſity, tin his taſte is ſomewhat formed, 
tory of the world, and with the general and his mind duly exerciſed, 105 ſuch a ne- 
rights and foundations of civil ſociety: it ceſſary preparation. 
might be adviſable therefore to ſuſpend his | 
7 — | F when- 
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whenever they naturally coincide with, and ſerve to enliven, the 
ſubject: though the general conſtruction of the preſent plan will 
not admit of their being the principal objects of our attention. * 


UroN the whole, you will perceive, that our preſent de- 


ſign is to comprehend many other particulars, beſides thoſe which 
belong to the province of an exercent advocate in England: hat 
being confined within a very narrow compaſs ; limited to a few 
objects ; and ſo much blended with the canon, common, and ſta- 
_ tute, law, that it is hardly poſſible to invent a name, that will ſuit 
it preciſely. Theſe however will be all pointed out and explained, 
under their proper heads; for the benefit of ſuch gentlemen, as 
may think it worth their while to make, what is called, the civil 
law their profeſſion. 


HavinG now, it is hoped, given you a fair and uninvidious 
view of the utility of this ſcience of juriſprudence; and excited 
your deſire to become better acquainted with it; we ſhall, in our 
next lecture, open the ſubject, with an account of the riſe and 
progreſs of the Roman laws and conſtitution, from the earlieſt 


This elegant improvement of juridical 
and claſſical learning was firſt introduced 
by Alciatus, an Italian civilian of great ta- 
lents, and extenſive reading; a cotempo- 
rary with Eraſmus, and other great Patrons 
and reſtorers of polite literature, in the ear- 
her parts of the xvitb century. His manner 
was imitated and impreved, ſome few years 
after, by Cujacius, a Frenchman : whoſe 
comments are ſuch maſter-pieces of true 
erudition, that Gravina pays him this high, 
though deſerved, compliment; / antea na- 
* fut effet, omnium interpretum vice fuiſſet. 
« Neque enim aliquid ignorare per illum, neque 
fine illo diſcere quidquam licet. Docet nimi- 
« rum unus omnia, & ſemper ſua.” Orig. Jur. 
lib. 1. c. 180. By ſuch refinements the ci- 
vil law was much eaſed of that ſtiff and 


forenfic air, in which it was diſguiſed by 
the older commentators; and has ever ſince 
been a fitter Oy for ſcholars and 
gentlemen, 

Neither ought it to forget its obliga- 
tions to ſome of our own countrymen ; 
particularly to the late Dr. Eden; whoſe 
labors were many years ſucceſsfully em- 
ployed, in this univerſity, in the education 
of youth of the firſt rank and character; 
and whoſe work, intitled juriſprudentia pbi- 
lologica, is a very fine model of a truly claſſi- 


cal comment: and likewiſe to Dr. Taylor, 


the no leſs ornament of our ſiſter univer- 
ſity ; in whoſe elements of civil law (among 
other excellencies) is to be found a moſt 
copious ſtore of critical and philological 
learning. 

ages, 
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ages, to the reign of Juſtinian; by whom it was methodized, - 
and reduced to the form in which it is now extant. This, con- 
taining the political tranſactions of the wiſeſt and moſt powerful 
ſtate of the pagan world, will ſupply us with an infinite variety 
both of entertainment and inſtruction. And for this, gentlemen, I 
preſume you are already prepared, by a previous knowlege of the 
Roman hiſtory, uſually one of the firſt introductions to a liberal 
education. | | | 


r Os T.Ss 18 


HE author of the foregoing diſcourſe, having choſen to pre- 

ſerve the original form in which it was firſt written and 
delivered, (ſome neceſſary amendments and additions excepted) has 
been ſometimes obliged to beſpeak the attention of his readers to 
ſome particular ſubjects, that are to be treated of more at large in 
the ſubſequent parts of the courſe; and to mention them in ſuch a 
manner, as if they were likewiſe deſtined to the preſs. In order 
therefore to obviate any ſuch expectations; he takes this opportu- 
nity of declaring, that he ſhall never preſume to commit any further 
treſpaſs upon the public. Should this preſent imperfe& attempt 
have the good fortune to eſcape the ſeverities of criticiſm ; and to 
be received with any degree of indulgence or approbation ; his am- 
bition will have received its moſt coveted reward. The remainder 
is reſerved for the uſe of a private audience only; which he pro- 
poſes to continue to read once in every year; ſo long, at leaſt, as 
the other engagements of his profeſtion ſhall afford him leiſure; 
and the countenance of thoſe, who are more immediately concern- 
ed to promote the inſtruction of the youth in this place, ſhall give 
him encouragement. At the ſame time, he thinks himſelf bound 
to make his grateful acknowlegements to the many noble and ac- 
compliſhed youths, who have heretofore honored him with their 
conſtant and diligent attendance : a favor, which he ſhall ever re- 
flect upon with the deepeſt ſenſe of its true value; and with the 

b | pleaſing, 
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pleaſing and auſpicious hopes, that they will all, in due time, 
produce the plentiful fruits of a polite, virtuous, and religious edu- 


cation; and become, in their reſpective ſtations, the ornaments 
and bleſſings of their country. 


Fo the ſatisfaction of thoſe, who may be curious to know his 
general deſign, he has ſubjoined a ſhort- ſketch of it; which he 
now offers (with all ſubmiſſion) to the ſtrictures of ſuch learned 
perſons, as have judgment to diſcern, and good- nature to pardon, 
the many defects and blemiſhes, which muſt unavoidably occur in 


any new plan, formed out of ſo great variety of unconnected ma- 
terials. 


T HE ſubſtance of ad whole courle i is diſtributed into the ſeve- 
ral followin g Willem. 


PRELIMINARIES HISTORICAL AND MORAL. 


Tur FIRST contain the riſe and progreſs of the Roman laws 
and conſtitution, from Romulus to Juſtinian : the reformation of 


them by the laſt-named emperor : their ſuppreſſion by the incur- 


fions of the northern nations ; and their revival under the emperor 


Lene about the middle of the xii" OE 


THE hiſtory of the feudal and canon laws, which ok out of 
the ruins of the Roman 8 


| Ix the SECOND is exhibited 2 a view of the nature of man, 
and the faculties of his ſoul, whereby he is made a rational being; 
deſigned, and qualified, for ſociety; and accountable for his ac- 
tions ; the nature and imputability of which are examined. 


Or law, the rule of human ations ; its origin; diviſions; pro- 
perties ; effects upon Oy 3 how altered or aboliſhed ; and the 
rules 
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rules whereby it "interpreted, and applied to the daily affairs of life, 
and the ordinary ' occaſions of juſtice. 


PARA | 
PRIVATE LAW 
Or the origin of civil ſocieties ; 


Or man in his private, and ſocial, capacity ; his ſeveral ſtates, 
or relations which he bears to the beings that ſurround him ; and 


the various dutics and rights from thence refulting. 


OF the nature and origin of property; the divers means of ac- 
quiring, and loſing it; and the civil Injuries, whereby the enjoy- 


ment of it 1s interrupted. 


F RR En” 
POLITIC *L AW. 
Or the origin of*ſtates, and civil governments in general. 


T u x ſeveral ſpecies of them; and their effects exemplified by 
inſtances. from the moſt remarkable ones of each fort, both of the 


antient and modern world. 
Tre ſeveral rights and duties of ſovereignty. 


This is called by moſt of the older but Burlamaqui has, with more exactneſo, 
writers, the public law of ſtates; as ** jus given it the preſent name, in his treatiſe of 
** publicum imperii Romani, Germanici, Cc.“ politic law. 


F | OF 
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OF crimes and offences, whereby the public order of govern- 
ment is diſturbed ; and how prevented, and puniſhed. 


Or magiſtrates, and other public officers : the origin and uſes 
of judicial inſtitutions ; and the forms of judicature. 


WAR rr II 
PUBLIC LAW. 


MANKIND are here repreſented in their moſt public and ge- 
neral view, as conſtituting one univerſal ſociety, or aſſemblage of 
nations, over the whole face of the globe. 


THEIR ſeveral national and territorial rights, and the injuries 
that affect them, are deſcribed; the grounds and conſequences of 
war are conſidered; with the means of ending theſe calamites by 


treaties of peace; and therein of the rights and duties of ambaſ- 
ſadors. 


UNDER theſe heads the authorities, taken from the texts of the 
civil law, are ranged in their regular order; their correſpondence 
with the general principles of civil ſociety demonſtrated; and (as 
far as the lecturer may preſume to meddle with that ſubject) their 
various operations upon the laws of England are explained. 


This branch of juriſprudence ſeems to tions; a denomination that equally com- 
have had no particular name appropriated prehends many objects of the two forego- 
to itſelf, either in the body of the civil ing diviſions. The preſent title therefore 
law, or among the more antient commen- is borrowed from Bynkerſhoek ; who treats 
tators and civilians; but is only com- of the ſubjeQs of it, in a very learned 
prized, generally, under the law of na- work, called . gueftiones juris publici.” 


APPE N- 
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APPENDIX. 


CoNTAINING an hiſtorical deduction of the union and pro- 
greſs of the civil, canon, and feudal laws in later ages; and of 
their reception in the various parts of the weſtern world ; toge- 
ther with a ſummary view of the preſent conſtitutions of the Eu- 
ropean countries: and, more particularly, the extent and effects of 
theſe laws, in the Kingdoms ſubject to the Britiſh crown. 
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